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to drill 700 acre-feet of water to irrigate a
300-acre tract and stock a 50-acre lake but,
after several hearings, the EAA found that
Day and his partner were entitled only to
a permit to drill 14 acre-feet of water. After
a trial court found for Day on his permit-
ting claim but dismissed his constitutional
claims, the Court of Appeals affirmed the
Authority’s decision to issue the permit for
14 acre-feet but held that “... landowners
have some ownership rights in the ground-
water beneath their property... entitled to
constitutional protection.” Thus, the court
held that Day’s constitutional claims should
not have been dismissed by the trial court.
The Supreme Court affirmed this finding in
all respects, specifying that Day, indeed, “...
has a constitutionally protected interest in
the groundwater beneath his property... ”
and directing that the issue of the amount
of damages due to Day as a result of this
governmental “taking” must be determined
by the trial court in further proceedings.

The court held:

“Whether groundwater can be owned
in place is an issue we have never decided.
But we held long ago that oil and gas are
owned in place, and we find no reason to
treat groundwater differently.”

Indeed, the court’s opinion closely exam-
ines its 1948 decision in Elliff v. Texas Drill-
ing Co., 210 S.W.2d 558 (Tex. 1948) where
it restated the law regarding ownership of
oil and gas in place as follows:

“In our state the landowner is regarded
as having absolute title and severalty to the
oil and gas in place beneath his land. The
only qualification of that rule of ownership
is that it must be considered in connection
with the law of capture and is subject to po-
lice regulations. The oil and gas beneath the
soil are considered a part of the realty. Each
owner of land owns separately, distinctly
and exclusively all the oil and gas under
his land and is accorded the usual remedies
against trespassers who appropriate the
minerals or destroy their market value.”

Elliff at p. 561.

In Day, the court holds that this state-

ment of law ... correctly states the common
law regarding the ownership of groundwa-
ter in place.”

Finally, having found that the landowner
Day possessed an ownership right in the
groundwater beneath his property, the
court examined whether or not the EAA
could regulate Day’ drilling of that ground-
water and whether its permitting process
was a “taking” under the Texas Constitu-
tion. The court conducted a detailed ex-
amination of the history of groundwater
regulation in Texas noting that there are
currently 96 groundwater districts within
the state covering all or part of 173 coun-
ties, all of which, in some fashion, regulate
the drilling and use of groundwater within
their boundaries.

Since the court noted that the EAAs per-
mit issued to Day would, most likely, have
the result of making it more expensive, if
not impossible, for him to raise crops and
graze cattle on his land, this raised the
constitutional question of whether or not
the governmental entity has deprived the
landowner of all economically beneficial
use of his property. The court held that a
more complete development of the record
was necessary on this issue and that it may
demonstrate that the EAAs regulations
were oo restrictive of Days groundwater
rights and without justification in the over-
all regulatory scheme. Thus, the case was
remanded to the trial court for a determina-
tion of those and other issues.

The courts decision has set off a ground-
swell of commentary regarding the wis-
dom of treating groundwater in the same
legal capacity as the state has always treat-
ed oil and gas in place and whether or not,
particularly in this time of drought, it is
good public policy to potentially require
groundwater districts and other govern-
mental entities such as the Edwards Aqui-
fer Authority and the Harris-Galveston
Subsidence District to be required to com-
pensate landowners for their regulation of
groundwater pumping.

The answers to these questions will come

only after the lower courts consideration of
the Day case and, undoubtedly, after further
litigation on these issues. Without a doubt,
however, the authority of governmental en-
tities in Texas to regulate the drilling and
use of groundwater has been brought into
significant question by the Supreme Courts

opinion. &~

Val Perkins, a partner in the Government
Affairs Group of Gardere Wynne Sewell LLP,
has 30 years experience representing clients
before the Texas Legislature. He has lobbied
the Legislature on a wide range of topics
including water use and rights, business, con-
struction, health care, real estate development,
water and wastewater; affordable housing,
special district creation and other issues.

The Post-Wal-Mart v.
Dukes \World: Class
Actions with a Twist

By N. JILL YAZIJI

n a much anticipated decision just a few

months ago, the U.S. Supreme Court de-

nied class certification to past and cur-

rent women employees complaining of

sex-based discrimination at Wal-Mart
stores nationwide. Wal-Mart Stores, Inc. v.
Dukes' was a milestone decision in the law
governing employment-based class actions,
with far reaching consequence on plain-
tiffs practice. The class action involved
every single store of the retail giant, where
1.5 million women argued that Wal-Mart’s
managers used their discretion in hiring
and promoting based on a corporate cul-
ture of gender-based stereotypes. But with
no stated or implicit policy of discrimina-
tion, unreliable statistical evidence, and
scant anecdotal evidence, the class was
doomed, and so, it seemed, all other class
actions based on employment discrimina-
tion in the aftermath of that decision.

So “perverse” seemed the quest for em-
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ployment-based class certification in the
post-Wal-Mart world, that Judge Gettleman
of the Northern District of Illinois denied
such status to 700 black brokers alleg-
ing racial discrimination at Merrill Lynch,
while admitting that plaintiffs had a “good
argument” for class action and encouraging
an appeal from his denial of class certifica-
tion because the issue “deserves to be put
to rest one way or the other.”

Not so perverse, said the Seventh Circuit
Court of Appeals in McReynolds v. Mer-
rill Lynch, ____ E7th , No. 11-3639,
which reversed denial of class certification

in an opinion by Judge Posner issued Feb-
ruary 24, 2012, that is sure to clarify, or at
least help reorganize, the post-Wal-Mart
landscape.

Contra the plaintiffs’ class in Wal-Mart,
the McReynolds class sought certification
under Federal Rule 23(c)(4) to discover
if Merrill Lynch engaged in practices that
resulted in disparate impact on its black
brokers, and under Federal Rule 23(b)(2)
and to seek injunctive relief.> In McReyn-
olds, Merrill Lynch had 135 supervisors,
or “complex directors,” each controlling
several of the companys 600 branch of-
fices. Each complex director had a “good
deal of autonomy,” hence the similarity to
Wal-Mart, wrote the court of appeals, but
“only within a framework established by

the company.” It was this “framework es-
tablished by the company” that convinced
the McReynolds court that this case was eli-
gible for class action treatment. Specifically,
in McReynolds two company-wide policies
were at issue: the “teaming” policy and the
“account distribution” policy. The team-
ing policy authorized brokers (not manag-
ers) to form and staff their own team; the
account distribution policy required the
transfer of departing brokers’ accounts to
the teams with the best performance re-
cord as measured by the ability to generate
revenue and retain large accounts, again a
company-wide policy.

Why are these policies discriminatory?
The plaintiffs claimed that members of
each team tend to associate with people
like themselves and exclude others who
are different. Yes, there is always a bottom
line of performance, and all teams will most
likely be colorblind toward star brokers.
But when there is uncertainty as to who is
effective, wrote the court of appeals, ste-
reotypes and prejudice kick in. Likewise, if
racial stereotypes made it hard for Merrill
Lynch’s black employees to join the “bet-
ter teams,” then the company’s financial
distribution policy based on past success
of brokers will inevitably play out in favor
of the white brokers, since the accounts
are usually distributed to the best perform-
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ing teams. “A vicious cycle will set in,” the
court wrote, with black brokers not being
able to join “good teams, and as a result
don't generate as much revenue or attract
or retain as many clients as white brokers
do, then they do not do well in the compe-
tition for account distribution either.”

whether
or not ultimately decided in favor of the
plaintiffs, provided the class glue that
Justice Scalia found missing among Wal-

These common questions,

Marts employees. In Wal-Mart, there was
not a single company-wide policy, except
Wal-Marts no-discrimination policy. This
decision, then, should hardly be seen as
undermining Wal-Mart. Indeed, it is the
distinctions that the plaintiffs drew be-
tween themselves and the Wal-Mart class
that ultimately resulted in their success in
this case. Nonetheless, this case clarifies
that simply alleging a localized decision-
making process alone will not preempt the
existence of company-wide policies that
merit class treatment. Conversely, proving
common questions of fact or law will not
preempt a meritorious defense, since gain-
ing class certification is a far cry from prov-
ing a disparate impact case.

Yet, as the Seventh Circuit noted from
the outset, “because class actions are cum-
bersome and protracted, an early appellate

continued on next page
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PLACEMENT POLICY

The Placement Service will assist HBA members by co-

ordinating placement between attomeys and law firms.

The service is available to HBA members and provides a

convenient process for locating or filling positions.
1. To place an ad, attorneys and law firms must com-
plete a registration record. Once registration is com-
plete, your position wanted or available will be regis-
tered with the placement service for six months. If at
the end of the six-maonth period you have not found
or filled your position, it will be your responsibility to
re-register with the service in writing.
2. If you are registered, resumes will be sent out un-
der their assigned code numbers. Once a firm has re-
viewed the resumes, they are to contact the placement
office with the numbers they are interested in pursu-
ing. The placement coordinator will then contact the
attomey, give him/her some background information
on the inquiring firm, and the attorney will then let the
coordinator know if he/she wishes personal informa-
tion to be released to the firm. This process will insure
maximum confidentiality and get the information to
the firms and attorneys in the most expedient manner.
3. In order to promote the efficiency. PLEASE NOTIFY
THE PLACEMENT COORDINATOR OF ANY POSITION
FOUND OR FILLED,
4. Toreply for apositionavailable, send a letter to Pplace-
ment Coordinator at the Houston Bar Association, 1300
First City Tower, 1001 Fannin St., Houston, TX 77002
or e-mail Brooke Eshleman at BrookeE@hba.org.
Include the code number and a resume for each posi-
tion. The resume will be forwarded to the firm or com-
pany. Your resume will not be sent to your previous or

current employers.
PLACEMENT DEADLINES
Jan. 1 Jan/Feb. lssue
Mar, 1 March/April Issue
May 1 May/June Issue
July 1 JulyfAugust Issue
Sept. 1 Sept/Oct. Issue
Nov. 1 Nov.Dec. Issue

If you need information about the Lawyer Placement
Service, please contact HBA, placement coordinator, at
the HBA office, 713-759-1133,
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Positions Available

5080 SEEKING ASSOCIATE
LEGAL COUNSEL for Hous-
ton public pension fund. Ap-
prox. 4 years’ experience with
retirement plans, employee
benefits, administrative law,
institutional ~ investing or
Texas local government law
required. Background checks
and drug testing. EOE.

5094 ESTATE PLANNING
— PROBATE ATTORNEY.
SUGAR LAND. Board certi-
fied attorney, 33 year Houston
area practice serving Harris/
Fort Bend counties, seeking
associate attorney with ad-
vanced estate planning and
probate experience.

If you need information about the
Lawyer Placement Service, please
contact HBA, placement
coordinator, at the HBA office:

713-759-1133

Positions Wanted

2062 Very Experienced Trial
Attorney intimately familiar
with the mechanics and opera-
tion of the Commercial Mort-
gage Backed Securities (CMBS)
industry, including the secu-
ritization process of commer-
cial loans and the duties and
responsibilities of Mortgage
Loan  Originators/Depositors,

Underwriters of REMIC Trusts,
Rating Agencies, Trustees, Ser-
vicers and Special Servicers.
Looking for in-house position.

| the H B Aserves you

Enhance your |

practice
Try the HBA advantage.

thehoustonlawyer.com

. EENEET
from page 39...

decision whether a suit can be
maintained as class action can
speed the way to termination of
litigation by abandonment, sum-
mary judgment, or settlement.”
Hence, the far-reaching conse-
quences of this decision on class
actions practitioners on both

sides of the docket. ‘\

N. Jill Yaziji is the principal of
Yaziji Law Firm, a firm special-
izing in civil litigation, and a
member of The Houston Lawyer

| editorial board.

Endnotes
1. Wal-Mart Stores, Inc. v. Dukes, 131 5 Ci
2451 (June 20, 2011). For a summary of this

opinion see The Houston Lawyer, September/
October 2011, p. 44.
Here, class counsel did not ask [or

certification under 23(b)3) for damages,
such as back pay or punitive damages,
although she suggested that if the circuit
court were 10 find class action appropriate, it
should order the district court o consider on
remand “the extent to which damages issues
also could benefit from class treatment..”
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